
 

 

 

 

 

 

 

 

The Green Building Law & Justice Project: 

Risks and Legal Issues to Consider When Pursuing a Green Building Project 

The real estate industry—including the non-profit and community development field—has been ‘going green’ in 

recent years. New construction and rehabilitation projects now pursue ways to make buildings environmentally 

sustainable, energy-efficient and healthy for occupants and communities. This shift to embrace green building has 

created many positive outcomes, but the industry change has also introduced new legal questions and risks for 

those who are leading the way to a greener built environment. 

This document discusses a few of the broader legal issues that can arise in a green building project and presents 

some strategies to address potential legal risks. It was written primarily from the perspective of the 

owner/developer and owner’s counsel. Please see other pages on the Green Building Law and Justice Project 

website for more detailed information about particular issues. 

Failure of Project to Achieve Green Goals 

A project can intend to meet a number of green goals, such as obtaining a third-party rating or certification (e.g., 

the U.S. Green Building Council’s (“USGBC”) Leadership in Energy and Environmental Design (“LEED”) 

Standard) or reducing a building’s energy usage by a defined percentage. A building’s green goals can be as 

simple as incorporating one or several environmentally friendly or energy-efficient elements like constructing an 

energy-efficient building envelope or installing bamboo floors. 

One of the biggest risks for a green building project is the potential for failure in achieving green goals. What if a 

project is completed, but it does not achieve the desired LEED standard or its energy use does not decrease or a 

major system, like a green roof, is defective? A building’s failure to achieve a green outcome could lead to many 

consequences—some that can be very costly. These include: 

 Loss of funding- for example, loss of green related tax credits, other subsidies from public entities, grants 

from private foundation
1
; 

 Problems in repayment of loans - some projects finance the incremental cost of green building or 

retrofitting by borrowing from a revolving loan fund, which is paid back from the building’s eventual energy 

savings. If those savings do not materialize, owners may have difficulty paying these loans; 

 If a green outcome is material to an agreement, failure to reach such an outcome could trigger contract 

default (e.g., termination of lease, acceleration of debt, foreclosure of mortgage, forfeiting of public funding, 

etc.)
2
; 

 Problems between owner/developers and end users, such as tenants or future purchasers of property; 
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 Damage to reputation - an owner may have marketed a property as a LEED building or may have made 

promises about the building’s healthy indoor environment or energy efficiency; and 

 Noncompliance with green building regulations. 

How Could A Project Mitigate These Risks? 

 Assemble the right team of project partners, which could include a qualified green consultant. See 

below for more information. 

 Understand the green rating standards, regulations or other green programs that will apply to the 

project or hire trustworthy counsel or consultants who understand all relevant requirements. 

o In particular, know the consequences of a project not attaining its green goals and shift and 

allocate risk, if possible, to project partners in relevant contracts. 

 Incorporate risk management concepts into contracts 

 Require the green consultant to review the work periodically, for example on a monthly basis.
3
 

Incorporate these reviews into all relevant project contracts, such as agreements between owner and 

green consultant, contractor and possibly architect. 

 Identify mechanisms for resolving disputes while the work is ongoing.
4
 

 Make some payments to project partners contingent on performance of specific services during the 

design and construction process
5
. If possible, retain an amount of money owed to project partners until the 

owner knows it has reached desired green goals. 

 After project completion, allow for an opportunity to correct any problems before a LEED or 

governmental filing is submitted. Incorporate cure provisions into contracts with project team members 

whose assistance is necessary to make such corrections. 

 Know whether a green regulation or certification program offers the ability to appeal decisions.
6
 

Lack of Coordination and Communication Among Project Partners 

Perhaps the most important factor in determining whether a project will achieve a desired green outcome
7
 is the 

coordination of all of the parties whose actions influence the achievement of such an outcome. Failure of one team 

member to meet its obligations can result in the failure of the entire project achieve its green goals
8
. Lawsuits 

between project team members can also ensue. 

How Could a Project Mitigate These Risks? 

 Assemble the right team of people 

o Parties should be experienced in green building. Inexperienced parties can inflate fees or bids 

and are more likely to make costly errors 

o Team members should be committed to incorporating green elements into the project. Parties 

who are not invested in pursuing the green goals may be more likely to create obstacles or 

suggest that owners eliminate green components from a project in order to save money. 
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 Understand the requirements of reaching a green outcome and then, allocate responsibilities 

necessary to meet those requirements to the project parties
9
. Make sure contracts with these parties 

reflect these responsibilities. 

 Consider the pros and cons of utilizing the Design-Build approach, where the designer and the 

builder are the same party, as opposed to the Design-Bid-Build approach, where the owner contracts 

separately with the building designer and the builder
10

. 

o Design-Build can eliminate problems in allocating responsibility between the designer and the 

builder. 

o Note that many developers still use the more traditional Design-Bid-Build approach and have 

produced successful projects. 

 Hold a Green Design Charrette. 

o A green design charrette is a collaborative working session that brings the design team and 

project stakeholders together to identify green goals and to investigate pathways to achieve those 

goals—all within the context of a project’s program needs, community fabric, ecosystem and 

budget
11

. 

o It is generally advisable, and is the usual practice, to hold the charrette prior to commencement of 

construction in order to ensure optimal design outcomes and seamless coordination during 

construction. 

o Consider having the Charette designate a specific role/function to one of the Project Team 

Members to be the point project person on coordinating all of the various activities and filings 

around green certification and elements. 

Noncompliance with Green Building Regulations 

More and more jurisdictions are passing green building laws. Some require newly constructed buildings of a certain 

size to be LEED certified, some condition public funding on a project having green components and some require 

buildings to pursue outcomes that are considered “low-hanging fruit,” like energy benchmarking and use of energy-

efficient lighting. Because the green regulatory landscape is relatively new and seems to evolve constantly, there 

can be many obstacles to compliance. They include: 

 Uncertainty as to application of such laws; 

 Projects that are well into predevelopment or even construction phases may be subject to laws that are 

enacted before a building is completed; 

 Reliance on third-party certifiers, such as the USGBC; 

 Lack of clarity as to which project team member is responsible for compliance; and 

 Monitoring and enforcement problems
12

 

Possible consequences of non-compliance with a green building regulation include: 

 Forfeiture of security that a jurisdiction may have required to ensure compliance;
13
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 Inability to obtain a certificate of occupancy (or other governmental approvals needed for use and 

occupancy); 

 Loss of public funding or incentive that was conditioned on compliance with a green building law, such as a 

density bonus
14

; or 

 Significant increase in expenses if a project must undergo redesign or make change orders to comply with 

a green building law. 

How Could a Project Mitigate these Risks?  

 When an existing green building law applies to a project, the project team should understand 

requirements for compliance and clearly assign responsibilities for compliance in the various 

contracts
15

; 

 The American Institute of Architect (AIA) standard form agreements provide some level of 

protection. The AIA A201-2007, “General Conditions of Contract for Construction” requires a contractor to 

comply with laws that apply to a project. The AIA B201-2007, “Standard Form of Architect’s Services: 

Design and Construction Contract Administration,” requires architects to review and comply with laws, 

codes and regulations that apply to the architect’s services
16

. 

 However, these agreements are unclear as to contractor’s or architect’s responsibility to comply with laws 

that are enacted after agreements are signed, but before certificate of occupancy is attained
17

. Owners 

can try to require that the architect or contractor comply with newly enacted green building 

laws. Or, these contracts could obligate an architect to try to seek grandfather protection for newly 

enacted green building laws. 

 If any green building codes, regulations or other requirements are known to be applicable to a 

project, they should be explicitly stated in the contract provision requiring general compliance with 

applicable laws (i.e., adding “including but not limited to [insert green regulation]”). This contract provision 

should also indicate whether compliance is mandatory or is just a goal. 

 An owner could request that its attorney survey applicable green building laws and inform the project 

team of any pending legislation that could affect the project
18

 

Insurance Implications 

Owners, contractors and design professionals face their own specific risks when participating in any development 

project. When these parties cannot manage these risks on their own, namely through contractual agreement, they 

seek insurance coverage to protect themselves in the event of certain negative outcomes. As is discussed in this 

document, green building can pose special risks and thus, parties may want to purchase insurance that speaks to 

green-specific risks. The insurance industry has only begun to offer green specific products.  

Inconsistency and Confusion if Project has Multiple Green Building Goals 

A single project may be required to or want to achieve multiple green certification standards, criteria or benchmarks. 

A local green building law could mandate LEED certification, a public subsidy lender could require the project to 

meet the Green Communities Criteria of Enterprise Community Partners and another lender may prefer the Energy 

Star label. While many green building standards are similar to one another, an owner could encounter problems 
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when trying to achieve multiple standards. The pursuit of one benchmark might prevent compliance with another, not 

to mention that trying to comply with too many criteria can be labor intensive and costly. 

How Could an Owner Mitigate These Risks? 

 Understand each green rating standard or criteria that will apply to the project. Make sure you 

articulate the correct standard in agreements with other project parties
19

. Third party certification standards 

are often updated. 

 Limit the number of green rating systems that will be applicable. If this is not possible or desired, focus 

on creating consistency among multiple green standards
20

. For example: 

o Negotiate a single standard. 

o Focus on meeting the most stringent benchmark. However, this could be costly and there is no 

guarantee that most stringent certification level is consistent with other green criteria. 

o Minimize or eliminate inconsistent green goals by ensuring that compliance with one standard 

doesn’t preclude compliance with another. 

o Minimize extra design costs through consolidation. Pay one consultant to help comply with 

multiple rating systems and make sure this consultant is knowledgeable about these criteria. It is 

also likely that one feature or strategy will yield points on different rating systems. A good 

consultant can help you identify these strategies. 

The above only highlights a few of the major categories of potential risks, particularly for owners/developers of green 

buildings. We hope to continue to add to this list in the future. For more information, please visit these other 

documents on the Brooklyn A Green Building Law and Justice Page. 
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